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Australia
THE ROLE AND INFLUENCE OF THE
NONPROFIT SECTOR IN AUSTRALIA

MAUREEN CLEARY

Definition Of The Sector

Most Australians acknowledge that nonprofit organizations are different from
government and for-profit organizations. However, there is no one title for nonprofit
organizations that is universally used or understood. They may be called “not-for-
profits”, “charities”, “trusts”, “non-government organizations”, “community
organizations”, “collectives”, “co-operatives”, associations”, “clubs”, “societies”,
“civil society organizations” or “foundations”. The various names also indicate the
various types of organizations that make up the sector.

The term “nonprofit” with regard to a group of organizations in Australia
means that it is “nonprofit distributing”, that is, these organizations are prohibited
from distributing any profit to members or any surplus assets if the organization is
wound up. Many Australians still believe that “nonprofit” means that the
organization cannot make a profit. However, organizational sustainability requires
that nearly all nonprofit organizations must have a modest profit over the long term.

Nonprofit organizations can be further distinguished into two groups: public-
serving and member-serving. Public-serving nonprofits have been formed to help
others. Their members and supporters do not anticipate using the organization’s
services for themselves. Examples of these organizations would be charities,
hospitals, welfare services and overseas aid agencies. Member-serving organizations
have been formed to provide a service to their members. However, the distinction
between public-serving and member-serving nonprofits is not clear and gives rise
to ambiguity. Many member-serving nonprofits provide services that benefit the
whole community. Many public-serving nonprofits have organizational structures
that are closer in form to the government sector, and the structures of many member-
serving nonprofits are closer in form to for-profit firms.
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The term “non-government organization (NGO)” is not used widely in Australia.
It is frequently used by government to describe public-serving nonprofit organizations
in the health and community service fields. Government documents may also use it
to describe for-profit organizations as well.

While the term “civil society organizations” is hardly ever used in Australia,
it also has a variety of meanings. In most cases the term civil society organizations
defaults to mean nonprofit organizations, although sometimes it can specifically
mean small advocacy organizations that are designed to give their members a voice
on particular issues. Those issues usually have political implications. However, a
few of the large community service organizations and industry associations also do
advocacy but would not call themselves “civil society” organizations.

The variety of names by which the nonprofit sector in Australia is identified,
together with the distinctiveness in mission focus between public-serving and
member-serving, are two of the reasons why this sector does not have a unified
identity. There is, in fact, no one peak organization or consortium that speaks for
the nonprofit sector in Australia. As a result, this sector has not fully utilised its
potential to influence government policy.

Dimensions of Nonprofit Organizations in Australia

A Satellite Account for Nonprofit Institutions issued in 2002 by the Australian
Bureau of Statistics (ABS) estimated the nonprofit contribution to the GDP at $20 billion
(Australian) or 3.4% of the GDP. This was as large a contribution as the agriculture
industry. When the value of the volunteer effort is added, the nonprofit contribution to
the GDP increases to $28.6 billion, as large a contribution as the mining industry.

The largest group of nonprofit organizations is public-serving, i.e. education,
health and community service organizations. Traditionally, the religious nonprofit
organizations have been the largest recipients of government funding. The churches
have had a positive relationship with government and the community, and they
tend to provide human services that the government has been unable to provide.
There is another large group of nonprofits in the sport and recreation industry.

Civil society organizations (i.e., environmental and interest groups) are few in
number and are only a small part of the nonprofit sector. Little is known about
“philanthropic intermediaries”. For several decades, many trusts have published annual
reports itemising their grant making but not their financial information. The first trust
to publish an annual report that includes financial information did so only in 2002.

BACK-
GROUND
PAPER
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Factors in the Growth and Decline of the
Nonprofit Sector in Australia

It is difficult to discuss the growth and decline of the nonprofit sector in
Australia at this point in history without acknowledging some of the historical and
socio-political factors that have attributed to its development. The history of western
society in Australia only spans 226 years. Therefore, Australia has been able to
draw on highly sophisticated processes and practices of other long established
democratic societies in the development of its political and social systems.

Australia today has an extremely small population (19 million) relative to its
land mass. The biggest growth in its population has occurred since the end of the
Second World War. The size and slow development of the population in Australia
meant that it was not until the middle of the nineteenth century that Australia had
sufficient population to support the range of associations representing the different
interests in society. These included business interests, sporting clubs, scientific
societies, libraries, adult education and performing arts groups. Most of the original
immigrants to Australia came from the United Kingdom and brought with them an
understanding of how such organizations could benefit the society and knowledge
of how to establish and structure such associations. They also brought an
understanding of the necessity to establish a highly developed democratic political
system that would give stability to the new colony.

For the first 40 years following the establishment of self-government, the
political system in each Australian colony was built on factions formed around
political leaders. Around the turn of the twentieth century, coinciding with Australian
Federation and the formation of a national government, two major class-based
political parties emerged—Labor and Liberal. Many nonprofits, particularly those
with an advocacy role, became identified with one of these two parties (e.g. the
Country Women’s Association, Women’s Christian Temperance Union, business
associations and the Protestant Churches with the Liberal/Country Party; and the
union movement and Catholic church nonprofits with the Labor Party). Although
this strong party identification has been weakening since the 1970s, it did inhibit
the growth of a strong and varied community services sector for most of the twentieth
century.

Australia has a highly developed economy and is one of the oldest democracies
in the world. It has had a strong nonprofit sector since the mid-nineteenth century,
and this strength has been significant in a number of fields of human activity. The
last period of significant growth in the nonprofit sector occurred in the 1970s when
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there was a dramatic increase of government support for community organizations
that provided social services, housing and health. Subsequent Australian
governments have embraced a philosophy of neo-liberalism that has reshaped the
role of government from service funder and provider to creator of markets. Therefore,
inequality within the public-serving nonprofit sector has grown. With this shift in
philosophy has come a decline in member-based organizations. This is not dissimilar
to trends in the United States.

While the government is an important influence on the nonprofit sector, so
too is the business sector. Fashions and trends in the business sector tend to overflow
into the nonprofit sector. The main pressures for improvement of governance and
organizational effectiveness have come from the business sector and have been
taken up by many nonprofits, especially the trade associations, large sports
associations and the large public-serving nonprofits. The nonprofit sector has many
links with the for-profit business sector, especially through nonprofit board members
that are also employees or board members of for-profit organizations.

At the present, it is not possible to say whether Australia is seeing a
reorganization of the nonprofit sector prior to a new period of growth or a slow
decline.

Growth Factors Affecting the Development of the Nonprofit Sector

For the first 150 years of development of western society in Australia, the rate
of population growth and the development of the national governance system both
contributed to the growth of the nonprofit sector in Australia. Within the system of
national governance it was relatively easy to establish a nonprofit organization. As
neither the government nor the business sector has ever been able to provide a
complete set of services to meet society’s needs, the community realized that they
could form self-help groups to provide entertainment, sporting opportunities and
services to the poor or the ill. The government understood that nonprofit
organizations were necessary to provide the full range of services that they were
unable to provide. The high degree of diversity among the population has meant
that groups of people who share an affinity, and at the same time feel different from
others, have tended to organise around those differences. Historically, the differences
have been racial, ethnic or religious. The fact that the nonprofit sector educates
one-third of all school children in Australia can be directly traced to the decision of
the Catholic Church at the end of the nineteenth century to maintain an independent
school system. These differences have formed the basis for the founding of many
nonprofits.

AUSTRALIA
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Another factor that has contributed to the growth of nonprofit organizations
has been a benign legal environment. Governments have only moved to prohibit an
association if it appeared to offer a threat to existing economic interests and this
has only occurred on a few occasions. Fletcher (1996:1) argues that “governments
have an interest in providing associations, which may play a significant role in the
delivery of social welfare programmes or the promotion and regulation of leisure
activities, with access to organizational structures which enable them to function
efficiently within a framework that imposes only minimum regulatory obligations
necessary to satisfy the requirements of public administration and the public
interest”.

One of the implications of this benign legal environment was that for much of
their history, many nonprofits were able to exist with little accountability to
government even when they were receiving substantial government funding. This
situation has changed in the last 20 years with an increased focus on public
accountability.

Government departments encourage the development of nonprofit
organizations by providing seed funding for their establishment and recurrent
funding for their ongoing sustainability. This occurs mostly with public-serving
human service organizations and has been a significant factor in the growth of the
nonprofit sector.

Economic self-interest on the government’s part has also been a powerful
stimulus for the formation of trade unions, employer and professional associations,
and trade and industry associations. These account for a significant proportion of
nonprofit organizations.

Another factor that has assisted in the growth of nonprofit organizations is
the increased standard of living for most Australians since the 1960s. Firstly, most
Australians now possess the basic educational skills that are necessary to join or
start a nonprofit organization or association. That is, an ability to read and or
prepare constitutions, records and financial statements. Therefore, it is a relatively
easy process for a group of interested people within the community to come together
around a common issue and commence and maintain a nonprofit.

Secondly, most Australians enjoy enough disposable income to enable them
to start, join or support voluntary nonprofit associations of every kind. Increased
disposable income is usually accompanied by an increase in personal time available
to pursue particular interests, which may be to participate in the establishment or
ongoing governance of a nonprofit organization. The definition of set hours for the
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work week has also meant that there is time for organised leisure and personal
interest pursuits for most Australians. Many board members of nonprofit
organizations commit their time to such organizations out of a desire to make a
contribution to less fortunate members of society. This understanding has its roots
in a traditional “charity model” which is understandable given that most public
serving nonprofits were founded on such principles, in many cases by the major
religious traditions.

Thirdly, the relatively high degree of mobility within Australia’s small
population facilitates the spread of ideas and the mixing of experiences. It is a
relatively easy process to draw upon the experiences and practices of other nonprofits
within a national context.

Diminution in the Nonprofit Sector

Some parts of the nonprofit sector are diminishing. Some of the reasons behind
this diminution lie in the decreasing and ageing population while others are directly
related to changes in government policy.

Not only does Australia have a small population, but that population is also
ageing. With an ageing population, most nonprofits struggle to attract people as
board members, and some have trouble finding people to become members of the
organization itself.

An ageing population also means that the tax base for the funding for public
services is shrinking. Hence, the competition for funds is an increasing reality.

There has been a clear trend in the western world for governments to decrease
their public administration. A natural consequence of this is that government
departments are reluctant to deal with the proliferation of administrative work
associated with the funding and accountability of a wide array of nonprofit
organizations, particularly the numerous small organizations that were established
to meet particular local needs. Governments, both at the national and state level,
have reduced the size of the nonprofit sector by nationalising groups of nonprofit
organizations, by ending their funding arrangements or by changing the rules by
which nonprofits receive government funding to provide services; or by using their
power as the main source of funds to force amalgamations of several nonprofits.

One response of government to the decreasing tax base, and hence availability
of public funding, has been to introduce efficiency measures for the distribution of
funding. Competitive tendering for government contracts has had a major impact

AUSTRALIA
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on the sector. It has introduced a new competitive framework between nonprofits
themselves and between the nonprofit and for-profit sectors. All of this has occurred
at a time when government policy has also promoted the use of strategic alliances
and partnerships between nonprofit organizations and nonprofit and for-profit
entities. So while fostering a collaborative framework on one hand, governments
have effected competitive tendering on the other. This has introduced a high level
of ambiguity in the relationship between the nonprofit sector and government.

Competitive tendering for government contracts has encouraged the entry of
for-profit service providers in areas that previously would have been the sole domain
of nonprofit organizations. As many of these competitive tendering models are more
focused on efficiency rather then effectiveness, the granting of these contracts to
for-profit companies means that the emphasis in service delivery may be low costs
rather than the social good of the clients.

Increased competition has meant that some nonprofits have gone out of
business. A small number have decided to convert to for-profit firms or have agreed
to be taken over by a for-profit firm. However, increased competition and
amalgamation within the nonprofit sector itself has meant that many of the large
public-serving nonprofits have increased dramatically in size. Their size gives them
the internal capacity to quickly focus on new tendering opportunities and redirect
existing staff into governmental priority areas of service delivery. This capacity is
not shared by smaller nonprofits.

While competitive tendering may have had an overall effect of diminishing
the size of the nonprofit sector, it does not follow that there has been a reduction in
the amount of service actually delivered. Service is now being delivered by a mix of
for-profit and nonprofit organizations and there are a smaller number of nonprofit
providers controlling a larger amount of public funding.

Many nonprofit organizations were formed to meet the needs of their
membership at a particular point in time. Some of those organizations have been
slow or reluctant to change and adapt to new needs and expectations. Therefore,
membership of long-established nonprofit organizations, such as the mainstream
Christian churches, the labour movement, community service organizations such
as the Lions Club, and the political parties are declining markedly. In turn, this has
led to the collapse of some nonprofits.

Increasing societal diversity has meant also that the services provided by many
of the traditional nonprofits are no longer as appealing. Welfare state expectations
that “the state should provide” have hindered some members of the community
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from embracing the principles of civic responsibility, and this keeps them from
founding new nonprofit organizations.

Criticisms of the Sector

Generally nonprofit organizations enjoy a high degree of social acceptance
within Australian society. Some writers have called this the “halo effect”, meaning
a general community perception that such organizations are “good”, “worthy”,
“moral”, “altruistic”, “philanthropic”, “compassionate” and “beyond reproach”.

More recently, an argument has emerged that nonprofit organizations, funded
by government, should not be involved in lobbying or any form of criticism about
the government. One or two right-wing think tanks, such as the Institute of Public
Affairs, have been arguing that leading progressive nonprofit organizations in the
health, social service, environment, and overseas aid sectors have too much
influence, and have sought to discredit them by arguing that they do not represent
those for whom they claim to speak. From time to time, these arguments are used
by Commonwealth government ministers to justify funding cuts to those groups
that speak out against the government. Tensions also arise for those large public-
serving nonprofits that are advocating on behalf of disadvantaged clients when the
reasons for their need to advocate may be the policies of the very government that
is funding their organization. It is notable that the large church agencies have not
allowed themselves to be silenced because of this. However, the threat of funding
cuts helps keep others under control. Some governments, from time to time, have
withdrawn funds from national and state level organizations that have policies or
public forums that challenge the prevailing government policies.

Another criticism of nonprofit organizations is that they are inefficient and do not
have adequate financial controls. This criticism has its foundation in a societal attitude
about volunteering, that volunteers are “do gooders” and lack the professional skills to
adequately govern organizations. This perception fails to recognise that voluntary board
members are frequently the professional staff of government agencies, for-profit
companies and other nonprofit organizations. New approaches to the marketing and
promoting of nonprofits are turning around this societal perception.

Often new board members whose only previous experience of organizations
has been in the for-profit sector also expect the nonprofit to be inefficient. It takes
time for these board members to understand that the governance and management
of a nonprofit organization is decidedly more complex than a for-profit organization.
In addition to the formal legal and fiduciary responsibilities required of the board

AUSTRALIA
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members of all companies, the board members of nonprofits have a moral
responsibility to ensure that the mission of the organization is intrinsically linked
to all aspects of decision making.

Nonprofits have also been forced to address areas of inefficiency as a result of
legal proceedings against them. Traditionally, many boards of nonprofit
organizations believed that they were not as accountable as for-profit company
boards because their service was provided voluntarily. The landmark court ruling
in 1989 against the board members of a large nonprofit called the National Safety
Council was a watershed for nonprofit board members. It clearly stated that the
accountability and responsibility for nonprofit board members did not diminish
because they were voluntary. The recent for-profit corporate collapses and changes
to public liability insurance have also increased nonprofit board members’ interest
in their legal and fiduciary responsibilities.

GOVERNMENT RESPONSES

The Legal Framework

The legal framework in which nonprofit organizations exist in Australia is
complex, inconsistent and confusing. There are a variety of means by which nonprofit
organizations in Australia can associate. Most of the diversity is related to the fact
that Australian law has been strongly influenced by English common law. Because
Australia is a federation of states and territories there is a division of constitutional
powers between the states and the federal government, which further complicates
the legal arrangements. Although there has been recent legislative reform with
regard to commercial legislation, this reform has not flowed into the nonprofit
sector’s legal environment. There has been no attempt to rationalise the many forms
of nonprofit association.

There are two forms of association in nonprofit organizations in Australia—
non-corporate and corporate. Lyons (2001) states that in 1996 there were 700,000
nonprofit organizations in Australia. Of those, 140,000 have a corporate form of
association. This means that a majority of nonprofit organizations in Australia do
not incorporate themselves as a legal entity.

Non-corporate associations are not considered separate entities for legal
purposes. They have no legal persona that can acquire, hold and dispose of property,
or sue and be sued. Committee (board) members therefore are individually
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responsible for the affairs of the association. The two most common forms of non-
corporate associations among Australian nonprofits are the unincorporated
association and the charitable trust.

Unincorporated Associations

Unincorporated associations range from small informal interest groups to some
of the largest Australian religious and political organizations. The founders and
those subsequently admitted to membership are free to determine the nature and
extent of their association and are free to develop a constitutional structure that
they deem appropriate for the attainment of their objectives (Fletcher 1996:3). This
type of association can function reasonably effectively, provided its officers are
prepared to assume primary liability for its obligations. Provided the objectives of
the organization are not unlawful, the law places few limits on the construction of
its constitution or its governance. There are no reporting or accountability
requirements for this type of association. Given that the majority of nonprofit
organizations in Australia have this form of association, it means that the majority
of the nonprofit sector exists in a non-regulatory environment with no financial
accountability.

Charitable Trust

The charitable trust exists when one party (the trustee) is required to hold or
invest some specific property for the advancement of charitable purposes. Trusts
are subject to select provisions in each state’s general trust legislation, but are
generally not required to register. In some cases, the trustee may also take on a
corporate form so that a separate legal persona may exist. Again, there are few
accountability requirements in this form of association.

Corporate forms of association, on the other hand, are considered separate
entities for legal purposes. All corporate associations are required to have a board
that has the legal authority to govern the organization. The legal entity can acquire,
hold and dispose of property, and sue and be sued. It is the organization, not
individual board or committee members, that can sue or be sued. It is a pre-condition
of most government departments that an organization is incorporated before it can
be funded. Corporate forms of association include incorporated associations,
companies limited by guarantee, co-operatives and corporations formed by Royal
Charter or an Act of Parliament. The latter will not be reported on in detail in this
paper because it is a form of incorporation that is no longer available.

AUSTRALIA
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Incorporated Association

The most common form of association for nonprofit organizations in Australia
is the incorporated association. In 1996, there were about 130,000 incorporated
associations in Australia. Every state and territory has its own association
incorporation legislation and these differ from one another in minor ways. This
legislation was specifically designed for nonprofit associations. Generally, it provides
a simpler and cheaper method of incorporation than the “Corporations Act”. An
incorporated association must not be formed for trading or profit-making purposes.
If an incorporated association makes a profit as a result of its activities, these profits
must be used for the association’s purposes and must not be divided among the
members.

There are two internal governance difficulties with this form of association,
both concerning the processes for the election of the board. Firstly, the enactment
of the Associations Acts in each state was usually accompanied by the development
of “Model Rules”. Because nonprofit organizations were unfamiliar with such legal
processes, most adopted the “Model Rules” in their entirety, even though in fact the
board or committee has the power to set the association’s rules. In most cases,
these “Model Rules” said that the members of the committee or board should be
elected annually. Many incorporated associations have continued to adhere to this
practice even though it causes a lack of continuity in the governing process and
exacerbates the problem of lack of availability of board members. This situation is
a product of a lack of understanding of the governance role by board members
rather than the legislation itself.

Secondly, because the general membership elects the committee or board, the
choice is often the result of a political process rather than an evaluation of the
skills mix and experience required to govern effectively and to carry out the purposes
of the organization.

The reporting requirements for incorporated associations vary from state to
state. The minimum requirement across all states is for the association to file an
address of a registered office or the name and address of a public officer or secretary.
The submission of an annual return or financial statement is not required in all
states. This is inconsistent with the principles of public administration that require
the incorporating authority to monitor the conduct of the body created. However,
associations in receipt of external funding (government or a foundation) are required
to submit (annually or at the conclusion of the funding agreement) both a narrative
report and audited financial statements to the funding body.
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Company Limited by Guarantee

Nonprofits can also be incorporated under the code of business corporations
called the “Corporations Act,” usually in the form of a company limited by guarantee.
There are about 10,500 nonprofits incorporated in this way. In this type of company
the members agree to contribute a certain sum of money (usually a nominal amount)
toward satisfying the debts of the company upon its dissolution. It is the company
form most favoured by religious organizations because it allows for a separation of
powers between the members of the company and the directors of the board. It also
permits trading and profit-making activities, although the profits of these activities
must be used for the purposes of the company. It also provides a uniform legislation
across all states and territories and therefore is favoured by nonprofit organizations
that have branches or individual legal entities in various states and territories.

The internal governance difficulties associated with this form are the direct
result of the legislation. Because this form of company draws its identity from the
Corporations Act, it is also subject to the same regulations, reporting requirements
and penalties as large for-profit corporations. Many of these regulations directly
relate to the fact that companies have publicly listed shares and distribute profit to
shareholders. Companies limited by guarantee are prohibited from acting in this
way but are still subject to the same regulations. Hence, the reporting requirements
are far more extensive than those expected by those nonprofits incorporated as
incorporated associations.

Nonprofits incorporated in this way are required to report to the Australian
Securities and Investments Commission (ASIC) by annually submitting their
financial, directors’ and auditor’s reports and an annual return. They are also obliged
to notify ASIC within 14 days of any change to the address of its registered office,
principal place of business or change of address of directors and company secretary.
This compliance is enforced by the imposition of fines. They are also required to
report to the company’s members annually.

Cooperatives

Cooperative is both a term that describes a particular form of organising and
a specific legal entity. It is adopted by organizations in many different industries
including agriculture, fishing, manufacturing, education, accommodation and
community services. The 2000 cooperatives that prohibit the distribution of profits
fall within the nonprofit sector. There are a variety of regulatory requirements for
cooperatives as each state has its own cooperatives act. The reporting requirements
under the various cooperatives acts are similar to those required by companies
limited by guarantee both in detail and enforcement.

AUSTRALIA
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Recent Legal Trends

The recent spectacular collapse of several large for-profit companies has
generated a new level of debate about the quality of corporate governance. The
courts have continued to uphold the ruling that defines company members as equal
to shareholders. Hence, regulators and the legal profession have assumed that the
new company rules for corporate governance also apply to nonprofit organizations.
This situation has stimulated a new wave of awareness within the nonprofit sector.
Consultants and governance trainers to the nonprofit sector have noticed that with
each corporate collapse, there is a marked increase in nonprofit board interest in
their governance responsibilities.

Governments have also been making extensive use of intellectual property
law to prevent any form of criticism. They do this by including a clause in funding
contracts that says that any information gathered in the course of the contract is
the property of the Crown and cannot be used in any public way. As a consequence,
the ability of nonprofit organizations to learn from one another has been significantly
diminished.

Tax Treatment

The tax system for nonprofit organizations in Australia is full of inconsistencies
and anomalies. Almost all nonprofit organizations receive some form of concessional
tax treatment, but the scope and application of these concessions varies enormously.
Almost all nonprofit organizations are exempt from paying tax on their income.
These include all public-serving nonprofits and many member-serving ones as well.
Organizations no longer have to apply for this exemption but are able to self-assess
their eligibility annually. The board is required to complete a self-assessment form
which they keep on record should it be required.

In addition, public benevolent institutions (PBIs), that is, community service
organizations that provide identifiable forms of relief to disadvantaged people, are
exempt from a large range of state and local government taxes.

The introduction of the Goods and Services Tax (GST) in 2000 has had a huge
impact on nonprofit organizations because it ties them into the taxation system as
never before. It costs nonprofit organizations a considerable amount of money to
develop and maintain the compliance requirements of this legislation. However,
many nonprofits are finding that, as a result of these requirements, they now have
more accurate and accessible financial information about their organization. This
information enables management and boards to more effectively carry out their
fiduciary responsibilities and to plan strategically.
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Some nonprofit organizations are also permitted to allow their donors to deduct
the value of donations from the donor’s taxable income. These include public
hospitals, school building funds, public benevolent institutions and many sporting,
arts and environment organizations. The choice of these organizations for this
favourable tax treatment appears to be more an accident of history or effective
lobbying than a considered approach to the sector. The range and application of tax
concessions to nonprofit organizations is inconsistent. For example, donations to
wealthy yacht clubs are tax deductible while those to smaller organizations that
focus on advocacy or preventative programs are not. There is widespread public
confusion about who is entitled to what concessions. A recent study completed by
the Strengthening Communities Unit of the NSW Premier’s Department (2003) found
that there was differential treatment and lack of consistency among different types
of nonprofit organizations with regard to taxes, fees, concessions and charges. The
study called on the government to make such concessions available to a broader
range of nonprofit organizations.

The response by government to the increasing dissatisfaction regarding tax
treatment and anomalies for nonprofit organizations was to form the Commonwealth
Government Inquiry into the Definition of Charity and Related Organizations. The
report from this enquiry was published in 2002 and makes 26 recommendations
regarding clarifications, definitions and tax treatment. The Commonwealth
government has accepted some of these recommendations and ignored others. The
most significant change will be legislation to include self-help welfare and health
groups in the definition of charities.

Fiduciary Responsibilities and Board Accountability

When a nonprofit organization is incorporated, its board is given the authority
to govern the organization in the pursuit of its mission. That is, the board becomes
ultimately accountable for all aspects of the organization’s life. Only a few of those
duties are spelt out in the legislation; most are determined by the board itself in the
setting of its own internal rules. These rules are often now called “board policy”.
All boards of nonprofits are expected to act with duty of care and in good faith. A
board acts in this way when it ensures that the organization will not break the law,
that reporting requirements are met in a timely and effective manner, and that
there is a limit to the extent that it can delegate its responsibilities to another
person or group. Secondly, the board has a duty to prevent the organization from
becoming insolvent, that is, to ensure that there are always adequate resources to
carry out the purposes of the organization. The board must ensure that the
organization has sufficient financial controls to guard against loss of funds due to

AUSTRALIA
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fraud. Thirdly, the board has a duty to avoid conflicts of interest. A conflict of interest
occurs when board or staff members use their positions in such a way that a conflict
of interest between the interest of the organization and their personal interest arises.

These duties are the minimal requirements for good governance that are drawn
from the regulatory frameworks of the corporate forms of association. However,
more and more boards are recognising that good governance requires the
development of a holistic governance framework if the organization is to be both
accountable and developmental in the carrying out of its mission. Such a framework
would also pay attention to:

Developing and Sustaining the Mission of the Organization

The development of the mission is the fundamental responsibility of a board
because it defines the primary purpose of the organization. Having a clear mission
focus enables board members to work together cooperatively in the pursuit of some
social “good” for the clients. It is the one factor that unites all board members
irrespective of individual differences.

Ensuring the Organization has Adequate Resources

Once a board is clear about its mission, it then has the responsibility to ensure
that the organization has sufficient resources to carry out that mission. The sources
for income generation in Australia are government grants and subsidies, membership
fees, self-generated income from sale of services, fundraising and philanthropic
grants. Historically in Australia the latter two sources of income are not as significant
as they would be in the United States, although that is changing slowly as the
access to government funding becomes more competitive.

Selecting, Supporting and Evaluating the Executive Officer

In the legal incorporation of a nonprofit organization, the board is authorised
by the state and the organization’s members or supporters to be accountable for all
aspects of the organization’s life. Because boards meet relatively briefly (maybe
once a month for a couple of hours), they usually employ an executive officer to
carry out the day-to-day functions of the organization on their behalf. It is a board
responsibility to select and support the person in this position. Because boards are
voluntary, they rely heavily on the advice and reporting of the executive officer for
their knowledge of the progress of the organization. Ultimately, the relationship is
one of trust. It is critical, therefore, that the board regularly and systematically
evaluate the performance of its executive officer, not only to assure themselves that
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the organization is in “safe hands” but also to congratulate the executive officer on
his/her performance, take corrective action, and/or identify training requirements
that may be required to assist the executive officer in his/her professional and
personal development.

Conduct Strategic Planning

One of the major contributions a board can make to an organization is to
ensure that it has a coherent strategy on how it is going accomplish its mission.
The board’s role in planning is to concentrate on the strategic (long-term, future
focused) aspects of the organization. The day-to-day responsibility for the carrying
out of that plan is left to the executive officer and staff. In carrying out its strategic
planning responsibility a board should be seeking continuously to better understand
the environment in which the nonprofit is operating in order to decide what decisions
it should be making to steer the organization into a certain future.

Approve and Monitor Programs and Services

A nonprofit organization carries out its mission by providing specific programs
and services and the board has the ultimate responsibility to decide what programs
and services are to be included. The responsibility for the actual delivery of these
services would be left to the executive officer. However, the board has a responsibility
to monitor progress and service delivery performance. It must decide, in consultation
with the executive officer, what monitoring information it requires in order to carry
out this responsibility in an informed manner.

Maintain Good Internal Governance

An important board responsibility is to ensure that the board itself operates
efficiently. It needs to develop its own policies regarding board member recruitment,
orientation and development. Many boards are now evaluating their own
performance as a tool to assist them to govern more effectively. The board also
needs to be clear about its own internal processes – the style of board meetings,
decision-making processes, the number of committees required to provide the board
with the information it requires for responsible decisionmaking, the role of board
committees, the format of meeting agendas and the style of leadership expected of
the chairperson.

Large and medium-sized nonprofit organizations in most fields are generally
seeking out good governance models for their organizations. They recognise that
good governance adds value to the organization. However, senior managers of these
organizations experience some contradictions. Often board members confuse
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“governance” with “management” and are not clear about the limits to their
respective roles. Boards of smaller organizations find it more difficult to maintain a
clear distinction between governance and management because a lack of
organizational capacity means that board members may also have to carry out
management tasks.

Accreditation and Quality Improvement Processes

Accountability to consumers and clients through accreditation has taken on
greater public significance in recent years. However, meeting the current public and
governmental demand for improved accountability through accreditation requires
increased resources and places additional financial burdens on organizations.
Accreditation in Australian nonprofits initially drew its rationale from the principles
of “total quality management”. In the 1990s the quality focus turned to the processes
of continuous quality improvement. This change in focus questioned the traditional
notion of standards as universally applied clear-cut criteria, used as a rationale for
a continuous process of self-examination without a fixed destination. As a result,
the standards agencies have developed more flexible and less prescriptive standards
by encouraging organizations to follow their own quality journey and improve quality
and performance to meet standards and to review the quality of care provided.

The standards agencies still review the organization’s standards through
systematic external review procedures called accreditation. However, not all types
of nonprofit organizations have a standards agency with whom to enter into an
accreditation process.

There is a range of accreditation processes that are voluntary or mandatory in
different fields of nonprofit organizations. These processes fall broadly into three
types. The first type describes those standards developed and required by government
if government funds are to be given. They are usually imposed to ensure
accountability in the use of public funds and quality of care and service delivery.
Such standards apply to schools, aged care and disability services.

The second type of standards includes those initiated and developed by
nonprofits and mandated by government. The development of these standards is
usually carried out by a peak organization in the field. Accreditation by this agency
is then a prerequisite to government funding. Such standards have been developed
by peak organizations in overseas aid, health and childcare.

The third type includes those standards developed by nonprofits, usually a
peak organization, but not mandated by government. Members of the organization
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are encouraged to participate in the interest of quality management, governance or
public accountability. For example, Philanthropy Australia has developed a “Code of
Practice” which trusts are encouraged to use.

It is interesting to note that many of these accreditation processes do not
include any standards relating to the governance of the organization, i.e. the way
in which the board fulfils its responsibilities. Most of the focus has been on issues
of direct care and the management processes and structures that support this care.
As accreditation agencies recognise the role of the board (governance) as distinct
from the management of direct care, governance assessments are gradually being
included in the accreditation process.

Partnership Programs

There are two kinds of partnership programs encouraged by governments.
One is a government/nonprofit partnership and the other is between the business
sector and public-serving nonprofit organizations.

Governments often use the rhetoric of partnership to describe their relationship
with nonprofit organizations but no real partnership actually exists. There is no
equalisation of power in any of the “partnerships” between government and nonprofit
organizations. It would appear that both government and nonprofits use the term
“partnership” to describe a pragmatic and useful relationship that is not predicated
on equality but is mutually beneficial to both groups. Such “partnerships” resemble
a strategic alliance rather than a partnership.

There has been an increasing focus by government to encourage the
development of business-community partnerships. The Prime Minister’s Community
Business Partnership Program is one such recent initiative. Such programs aim to
develop and promote a culture of corporate and individual social responsibility.
They do this by recognising and facilitating examples of corporate social
responsibility between business and community organizations in Australia.

NONPROFIT SECTOR RESPONSES & INNOVATIVE PROGRAMS

Nonprofit Sector Responses to Questioning and Criticism

Nonprofit sector organizations have responded to criticisms about their
inefficiency by increasing their management capacity through the use of consultants and by
recruiting chief executive officers and board members from the business sector.
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Nonprofit organizations have responded to the non-representation criticism
through public relations strategies to increase their credibility. Principally these
strategies assert that their organizations are membership-based while highlighting
the size and diversity of the membership. These organizations also emphasise that
their boards are democratically elected by the members and therefore offer a diversity
of opinion, political persuasion and world view. They also have been increasing
their interaction with their constituents in order to mobilise their membership for
action and confidently assert that their members have been consulted before any
major policy statement has been made.

Innovative Programs

The Establishment of Peak Organizations

Over the last 30 years, a variety of peak organizations have been established
to represent specific industry groups within the nonprofit sector, e.g. disability,
arts, conservation, overseas aid, social services, associations, fundraising,
philanthropy, churches, independent schools, sport, volunteering. The primary role
for such groups has been in the area of policy formation and implementation. Some
also provide training and development for member organizations. Community sector
peak organizations have long been advocates for disadvantaged and minority groups
in Australian society. However, they are now coming under increasing pressure to
modify their political roles and this pressure is coming from government, member
organizations and consumers.

Some peak organizations have developed codes of conduct for their members.
Of particular note is the one developed by the Australian Council for Overseas Aid
(ACFOA). This code is like no other because it encompasses conduct standards for
boards that are more comprehensive than any other developed for nonprofit sector
organizations. Adherence to this code by its member organizations is a prerequisite
for government funding.

The Establishment of the National Not-for-Profit Roundtable

In 2002 this roundtable was launched with initial membership of 13 peak
bodies. The primary focus of the new organization is to present the nonprofit sector
to government and the broader community. The roundtable will have a key role in
building recognition and reputation of the sector, especially as it relates to legitimacy,
accountability, transparency and resourcing. Regulatory issues, including taxation,
will be important, as well as making responses to government inquiries into the
nonprofit sector. This roundtable has the potential to focus attention on the centrality
of the nonprofit sector to Australian society.
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Specialist Undergraduate and Post-graduate Degrees in Nonprofit Management

The development of the specialist nonprofit degrees and programs at tertiary
level in several universities cannot be underestimated in its contribution to the
improvement of managerial skills and knowledge in nonprofit organizations. Most
of these programs arose out of an understanding of the inadequacies of the traditional
business management courses to address the specific needs of managers in nonprofit
organizations. There has been a corresponding growth in nonprofit research centres
in many of these universities, which are continuing to provide important information
about the sector.

New Structures for Trusts and Foundations

Many of the innovative programs and structures adopted by trusts and
foundations have been in response to the complexity of the tax law. That is, structural
responses have been developed to allow the nonprofit to accumulate assets and
income without jeopardising the benefits of its tax-deductible or tax-exempt status.
The R E Ross Trust has been particularly innovative in this regard.

Programs that Improve the Effectiveness and
Standards of Governance

Governance Support Organizations

In the last five years there has been an increase in the number of organizations
whose aim is to assist nonprofit organizations to improve their accountability and
effectiveness in governance. Some of these providers are nonprofits while others
are for-profit consultants with a commitment to the nonprofit sector. Their presence
and profile has legitimised the need for ongoing training and development of board
members. This, in turn, improves standards in governance. Also, from time to time,
peak organizations have established management support units to facilitate access
to training and resources on management and governance for their members. Of
particular significance is the increasing number of boards who are now seeking out
self-assessment processes to evaluate their own performance.

Corporate Governance Organizations and Standards Development

Until the last five years the primary source of governance information and
training in corporate governance for both the corporate and nonprofit sectors was
the Australian Institute of Company Directors (AICD). Although their focus has
primarily been the corporate sector, there has been increasing cross-fertilization of
ideas and resources regarding corporate governance to nonprofit boards.
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The corporate problems that have been highlighted by several company
collapses have meant that draft standards for corporate governance have been
published for the first time by the main standards organization, Standards Australia.
The developers of these standards have been at pains to state that these standards
are applicable to the for-profit and nonprofit sectors equally. The Australian Stock
Exchange (ASX) has also just published draft standards for corporate governance.
These initiatives could be an impetus for the nonprofit sector to develop its own
governance standards.

CHALLENGES FOR THE NONPROFIT SECTOR IN AUSTRALIA

The previous sections of this paper outline the background and changes
occurring in governance and organizational effectiveness of the nonprofit sector in
Australia. This final section will identify some of the challenges that this sector is
facing. These are:

1. To build a strong identity as a sector.

2. To respond to changing government ideology, practices and relationships.

3. To recognise how the transformation of business is affecting the sector.

4. To increase understanding of the importance of civic responsibility.

To Build a Strong Identity as a Sector

Policymakers and decisionmakers within government, the private sector and
the broader community do not always understand why the nonprofit sector is
important. The sector has not been effective in promoting itself as vital to the
wellbeing of Australian society. Nonprofits are now being challenged to contribute
to a societal understanding that nonprofits are not businesses nor extensions of
government but have their own unique way of operating. To do this they will need
to be better informed about themselves. This will require conducting and
disseminating solid research on how the sector works in this changing social,
economic and political environment.

The lack of a strong identity also has its roots in the fact that nonprofits have
not had to work cooperatively together. A decline in the resource base means that
nonprofits will need to increase the number of meaningful joint ventures and mergers
between organizations within the sector itself. In order for this to occur nonprofit
leaders need to be encouraged to be both local and global in ideas and action.
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Identity, reputation and accountability are interconnected. Building a strong
identity will require that nonprofits become more accountable to the wider society
by reporting more adequately to the community on their activities and plans.

Response to Changing Government Ideology,
Practices and Relationships

The ideology of economic rationalism, which currently has a powerful grip on
Australian governments, holds that the profit-seeking firm is the only economically
efficient organization. Government then insists on competitive tendering between
both for-profits and nonprofits, which in effect denies the existence of aspects of
nonprofit service delivery that cannot be measured in economically rationalist terms.

The challenge to the sector then is to establish constructive relationships
between governments and the nonprofit sector that do not undermine the capacity
of the latter to be flexible, service oriented and innovative. It also requires that the
sector itself must find ways to “educate” government entities on the dimensions,
size, importance and complexity of the sector.

In order to reduce the number of anomalies for nonprofit organizations in
their relationships with government the sector needs to lobby the government to
create a single national authority and legislation to regulate the activities of the
nonprofit sector in a coherent, consistent and appropriate way.

To Recognize how the Transformation of
Business is Affecting the Sector

The transformation of the business sector in Australia is having a dramatic
effect on nonprofit organizations as well. This transformation is being brought
about by huge changes in technology, communications development and government
policies.

The encouragement of competition between for-profits and nonprofits is an
increasing challenge. In competitive bids, nonprofits need to clearly demonstrate
how they recognise the uniqueness of the sector and how their choice of services,
technologies and processes are grounded in the values base of the sector.

A significant challenge also exists for nonprofits to increase the awareness of
businesses of their wider social responsibilities and to find constructive ways for
businesses to work with nonprofits to address pressing social and environmental
problems.
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Nonprofits also need to develop a greater capacity to critique new business
models and practices rather than adopt such practices because they appear to be
successful in the business sector and therefore must be “better”. They need to be
able to assess whether such models can really work in nonprofit practice.

To Grow in its own Understanding of the
Importance of Civic Responsibility

One of the downsides of a welfare state national identity is that citizens are
often slow to recognise their personal responsibility for the development of a truly
civil society. Australians may have become complacent in their expectation of a
democratic, open and fair society.

Nonprofits are being challenged to strengthen the capacity of citizens and
communities to work together to solve societal problems and challenges. This may
require that Australians see themselves as citizens rather than consumers. Such
awareness may also help to develop Australia’s inadequate understanding of the
need for a larger philanthropic base.

To Develop an Understanding of the
Importance of Civic Responsibility

A small, ageing and ethnically diverse population means that nonprofits must
continue to increase their board and managerial capacity so that they can respond
to new needs as they emerge while the human resource base to provide that capacity
is shrinking. Boards will need to be especially innovative in attracting members
that reflect a diversity of membership, clients and supporters, and that more closely
reflects the diversity of Australian society itself.

Volunteerism is fundamental to the development of a civil society. As the need
for organizational capacity increases, nonprofits are challenged to balance this need
with that of providing satisfying work for those who wish to volunteer and make a
meaningful contribution to the nonprofit.

The nonprofit sector in Australia makes a valuable contribution to the
development of civil society. This paper discusses the social, political and
organizational arrangements that have defined the development and decline of this
sector and the structuring and accountability issues that arise in areas of public
governance and organizational governance. It also outlines the multiple and
ambiguous standards of governance in law and practice. Finally, it outlines the
challenges facing the sector if it is to have a certain and productive future.



vvvvvvvvvvvvvvvvvvvvvvvvvvvvvvvvvvvvvvvvvvvvvvvvvvvvvvvvvvvvv

41Governance, Organizational Effectiveness and the Nonprofit Sector

ANNEXES

Key Informants on Nonprofit Sector and/or Governance in Australia

The following people were interviewed or consulted in the production of this paper:

AUSTRALIA

Elizabeth Cham,
CEO, Philanthropy Australia

Sylvia Geddes,
CEO, RE Ross Trust,
Melbourne

Alan Hough,
Governance Consultant,
Re-solutions, Brisbane

Elizabeth Jameson,
Nonprofit Lawyer,
Brisbane

Terry Kilmister,
Governance Consultant,
Board Works International, Melbourne

Fiona Kirkwood,
Board Programs, NSW
Dept of Sport and Recreation,
Sydney

Professor Mark Lyons,
University of Technology
Sydney

Charles Lane,
CEO, Myer Foundation,
Melbourne

Dr Julie Nyland and Jane Bradfield,
Consultants,
Bradfield Nyland Group,
Sydney

Professor Myles McGregor-Lowndes,
Queensland University of
Technology, Brisbane

Elizabeth Priestly,
Policy Officer, New South Wales
Council of Social Service

Damien Smith,
Governance Consultant,
Enterprise Care Consulting,
Melbourne

Martin Stewart-Weekes,
Nonprofit Consultant,
Sydney

Sue Woodward,
Lecturer in law and researcher,
University of Melbourne.
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Useful Websites

Australian Council for Overseas Aid: http://www.acfoa.asn.au

Australian Council of Social Services: http://www.acoss.org.au/

Australian Institute for Company Directors:
http://www.companydirectors.com.au

Australian Nonprofit Roundtable: Website not yet available

Australian Quality Council: http://www.aqc.org.au/

Capacity Building for NGOs: www.communitybuilders.nsw.gov.au

Centre for Australian Community Organisations and Management:
http://www.business.uts.edu.au/management/research/cacom.html

Centre of Philanthropy and Nonprofit Studies:
http://cpns.bus.qut.edu.au/index.html

Charities Definition Inquiry: Inquiry into the Definition of Charities and
Related Organisations: http://www.cdi.gov.au/

Council of Social Services of New South Wales Management Support Unit:
www.ncoss.org.au./msu

Home and Community Care Program Standards:
http://www.health.gov.au/acc/hacc/nssi/

Philanthropy Australia: www.philanthropy.org.au

Quality Improvement Council: http://www.latrobe.edu.au/qic/

Standards Australia: http://www.standards.com.au

The Australian Council on Healthcare Standards: http://www.achs.org.au/

The RE Ross Trust: http://rosstrust.org.au/

Volunteering Australia: http://www.volunteeringaustralia.org

AUSTRALIA


